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For individuals working on international business matters, risks come in a wide vari-
ety of forms.  Commercial risks, legal and regulatory uncertainty, reputational risks, 
and supply chain or travel disruptions — even personal safety — are frequently faced 
by executives working outside the United States.  Anticipating and managing these  
risks is the daily work of operating in an international arena, offering both challenges 
and opportunities.

Recently, however, one element of risk has become far more acute: The risk of pros-
ecution under the Foreign Corrupt Practices Act has never been higher.  A review 
of recent enforcement activity demonstrates that more executives, whether from the 
U.S. or another country, have been indicted, prosecuted and sentenced in the past 
two years than at any other time during the 33-year history of the FCPA.  International 
business executives face a brave new world of risk.

This article will review the enforcement landscape that individuals face, define the 
circumstances under which a person might violate the FCPA and offer guidance for 
those operating internationally to help minimize the risks of FCPA liability.

PROSECUTING INDIVIDUALS: A DELIBERATE ENFORCEMENT PRIORITY

In the past two years alone, more people have been the subject of enforcement ac-
tions than at any other time in the history of the FCPA.  More individuals currently 
await sentencing, trial and/or extradition than ever before, and there is little indication 
that this pace will slow.  Indeed, both the U.S. Department of Justice and the Securi-
ties and Exchange Commission have added significantly to their FCPA enforcement  
capabilities by increasing the resources and expertise of their enforcement groups.  

These efforts reflect a deliberate enforcement policy of pursuing individuals.  In public 
statement after public statement, top prosecutors have stressed the goal of achiev-
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ing the maximum deterrent effect by prosecuting, convicting and jailing people for  
FCPA violations.  

In 2009 the Justice Department secured convictions of four individuals on FCPA 
charges — the most active trial year in the history of the statute.1  In January 2010 
the agency launched a dramatic, coordinated multi-jurisdictional raid, arresting  
22 people in the law enforcement equipment sector for alleged FCPA violations.2  
Trials have not yet been scheduled for these individuals.  

And last April, a Virginia man was sentenced to 87 months’ imprisonment following a 
2009 guilty plea to bribery charges, setting the mark for the most stringent sentence 
yet issued.3  Over a dozen more people currently await sentencing.

The SEC has been similarly active and in the past year has instituted enforcement pro-
ceedings against nine individuals.  For example, in April the agency settled enforce-
ment actions against four former employees of a U.S. tobacco company, charging 
that they aided and abetted their employer’s violations when they made, authorized 
or booked bribe payments to government officials in Kyrgyzstan and Thailand.4  One 
of the four individuals subsequently pleaded guilty to a single count of conspiracy in 
connection with the same matter and was recently sentenced to a term of probation.5

In addition to the rise in indictments, pleas and trials, U.S. enforcement authori-
ties have increased their collaboration with law enforcement counterparts in many  
international jurisdictions.  This collaboration involves greatly increased informa-
tion-sharing (lowering of traditional barriers between law enforcement in different  
countries) and more frequent extradition requests.  

America’s efforts to extradite people accused of FCPA violations involve not only 
U.S. citizens detained abroad, but also non-U.S. citizens.  The United States recently  
extradited a dual Canadian-Lebanese citizen and an Italian citizen, both of whom 
had been detained in Germany.6  The message: Enforcement risk is not limited to U.S. 
citizens, nationals or residents.  Even if you are not a U.S. citizen, the United States 
will pursue extradition remedies to bring you to the U.S. for trial.

THE FCPA: ELEMENTS OF A VIOLATION

Originally enacted in 1977 and amended several times over the years, the FCPA  
established an enforcement regime shared between the Department of Justice and 
SEC.  The Justice Department generally prosecutes criminal violations, although it 
may in unusual circumstances pursue civil remedies, while the SEC pursues civil and 
administrative enforcement actions.  

The FCPA has two main components: the anti-bribery provisions, which prohibit brib-
ery of foreign public officials, and the accounting provisions, which require accurate 
books and records and adequate internal accounting and compliance controls.

Pursuant to the anti-bribery provisions, the FCPA prohibits any U.S. citizen, national 
or resident, any U.S. private company, any issuer of securities (whether based in the 
U.S. or not), any officer, director, employee, or agent of an issuer or private company, 
or anyone else acting on U.S. soil from making improper payments.7  

One appeals court articulated the elements of an FPCA violation as follows:

U.S. efforts to extradite  
individuals accused of FCPA 
violations involve not only 
American citizens detained 
abroad, but also non-U.S. 
citizens.
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[It is] a crime to (1) willfully; (2) make use of the mails or any means or 
instrumentality of interstate commerce; (3) corruptly; (4) in furtherance 
of an offer, payment, promise to pay, or authorization of the payment of 
any money, or offer, gift, promise to give, or authorization of the giving 
of anything of value to; (5) any foreign official; (6) for purposes of [either] 
influencing any act of decision of such foreign official in his official capacity 
[or] inducing such foreign official to do or omit to do any act in violation of 
the lawful duty of such official [or] securing any improper advantage; (7) in 
order to assist … in obtaining or retaining business for or with, or directing 
business to, any person.8

Individuals can face up to five years’ imprisonment for an FCPA violation, and fines 
for violating the anti-bribery provisions can reach $250,000 per violation for an indi-
vidual, $2 million per violation for a corporation or twice the benefit obtained by the 
improper payment.9

Under the FCPA’s accounting provisions, issuers of securities must “make and keep 
books, records, and accounts, which, in reasonable detail, accurately and fairly reflect 
the transactions and dispositions of the assets of the issuer,” and must also “devise 
and maintain” an adequate “system of internal accounting controls.”10  

A parent company that consolidates the financials of its subsidiaries can find itself 
in violation of the accounting provisions if its subsidiary’s books were misstated.   
Individuals convicted of a criminal books-and-records violation may be sentenced  
to up to 20 years in prison.  Criminal penalties for violating the accounting pro- 
visions include fines up to $5 million for an individual, $25 million for a corporation 
or twice the benefit obtained.11  Civil penalties and disgorgement to the SEC are also 
potential penalties.  

Although the accounting provisions may appear to apply only to issuers of securities, 
the SEC enforcement program encompasses individuals who aided and abetted the 
issuer’s accounting violations.  For example, in the SEC action mentioned above in-
volving Kyrgyzstan and Thailand, the individuals were each charged with aiding and 
abetting, rather than direct accounting violations.  Penalties are no less stringent if 
charged as an aider and abettor instead of as a direct violator.

INDIVIDUAL LIABILITY UNDER THE FCPA

For a criminal penalty to apply under the anti-bribery provisions, a payment must be 
made “corruptly” and “willfully.”12  Although neither of these is an uncommon term 
in other areas of criminal law, the relative lack of litigated FCPA enforcement actions 
has resulted in some variability as to the precise application of these terms in the con-
text of the FCPA.  In a recent FCPA prosecution, a trial judge in the U.S. District Court 
for the Southern District of New York defined them as follows: 

A person acts “corruptly” if he acts voluntarily and intentionally, with an 
improper motive of accomplishing either an unlawful result, or a lawful result 
by some unlawful method or means.  The term “corruptly” is intended to 
connote that the offer, payment, and promise was intended to influence an 
official to misuse his official position.

Individuals convicted of a 
criminal books-and-records 
violation may be sentenced  
to up to 20 years in prison.  
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A person acts “willfully” if he acts deliberately and with the intent to do 
something that the law forbids, that is, with a bad purpose to disobey or 
disregard the law.  The person need not be aware of the specific law and 
rule that his conduct may be violating, but he must act with the intent to do 
something that the law forbids.13

As to transactions structured to disguise an improper payment, perhaps by hiring a 
consultant or other third-party intermediary who would shroud whether they made 
an improper payment, the statute defines knowledge in an unusually broad manner.  

The FCPA prohibits payments made to someone other than a government official 
“while knowing that all or a portion of the money or thing of value will be offered, 
given, or promised, directly or indirectly, to [a] foreign official.”14  In this context, 
when “knowledge of the existence of a particular circumstance is required for an of-
fense, such knowledge is established if a person is aware of a high probability of the  
existence of such circumstance.”15  

This type of business arrangement is not unusual, and the risk it poses is not  
hypothetical.  In 2009 the Justice Department obtained the conviction of investor 
Frederic Bourke in part on the theory that he consciously avoided actual knowledge 
of a bribe payment made by another person involved in an investment deal.  Indeed, 
Bourke denied knowledge of the payment.  The trial judge instructed the jury using 
the FCPA’s expansive definition of “knowing,” and the jury convicted Bourke.  In an 
interview after the trial, the jury foreman commented: “We thought he knew [about 
the bribery] and definitely could have known.  He’s an investor.  It’s his job to know.”16

Criminal liability under the accounting provisions requires that a person “knowingly 
circumvent or knowingly fail to implement a system of internal accounting controls  
or knowingly falsify any book, record or account.”17

The imposition of civil liability under the FCPA means, with very rare exceptions, that 
the SEC is the enforcement authority initiating an action.18  Under the anti-bribery 
provisions, the SEC may act against an individual who “corruptly” makes a payment 
to a government official, but the it does not need to prove that the payment was made 
“willfully” or “knowingly.”  

Similarly, under the accounting provisions, an individual may be civilly liable for any 
violation, whether or not made “corruptly.”  It is enough, for example, that a ledger 
entry is inaccurate.  In practice, however, the SEC evaluates the culpability of the  
individual in determining whether to initiate an FCPA action.

One important development for individuals working at publicly listed companies  
is the specter of so-called “control person” liability.  Pursuant to Section 20 of the 
Securities Exchange Act of 1934:

Every person who, directly or indirectly, controls any person liable under any 
provision of this title or of any rule or regulation thereunder shall also be liable 
jointly and severally with and to the same extent as such controlled person 
…, unless the controlling person acted in good faith and did not directly or 
indirectly induce the act or acts constituting the violation or cause of action.

The SEC enforcement program 
encompasses individuals  
who aided and abetted the  
issuer’s accounting violations.
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Thus, executives of public companies may be liable under this theory of “control  
person” liability if their company violates either the anti-bribery or the accounting 
provisions of the FCPA.  

This theory of liability was used in a 2009 enforcement action against two execu-
tives at Nature’s Sunshine Products over improper payments to customs officials  
in Brazil.19  In that case, the SEC charged that the former CEO and former CFO of the 
company “failed to adequately supervise” and that “as control persons” they failed 
to make and keep adequate books and records and failed to devise and maintain 
an adequate system of internal accounting controls.  The executives consented to a 
settlement.

The complaint did not allege knowledge of the improper payments by either exec-
utive, giving rise to the possibility that the SEC may charge individuals in control- 
person positions even without knowledge of improper payments, but the complaint 
did imply that the SEC believed the executives knew or should have known about  
the conduct and did not act to stop it.20

ANTICIPATING AND MANAGING CORRUPTION RISKS

For executives operating in a business environment involving potential corrup-
tion risk, there are a number of steps you can take to anticipate and manage your  
personal risks.  

You should ensure that you are fully informed about your employer’s FCPA poli-
cies and procedures.  A complete and sophisticated understanding of the policies  
and procedures will ensure that you are able to comply with the policies and thereby 
avoid any conduct that would be viewed as outside those policies, and it will also  
arm you with an argument that you were diligent in understanding the program and 
that you followed it to the letter.  

Although the fundamental anti-bribery policy may seem intuitive — you are not  
allowed to bribe a foreign public official to get business — numerous pitfalls may 
await you if you are not fully informed.  For example:

• What is the process for vetting and on-boarding a third-party consultant retained 
to act on behalf of your company?  Does this process vary by jurisdiction?  

• What are the parameters for creating a joint venture with a government-owned 
company, and what limitations apply to interactions with employees of that 
government company?

• When is it permissible to offer a trip to a government official?  

These questions arise in the context of international business all the time; the lines 
are often gray, and what may seem intuitive can sometimes land you in trouble.

In addition to understanding the policies and procedures, you should understand the 
operation of the compliance program in place at your company.  Who is the chief 
compliance officer?  Is there a compliance staff supporting that function?  Is compli-
ance housed within the legal function, or is it a free-standing function?  Are there 
regional compliance officers or committees?  What are the reporting options to the 
compliance function?  

Executives of public compa-
nies may be liable under the 
theory of “control person”  
liability if their company  
violates either the anti-bribery 
or accounting provisions of 
the FCPA.  
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You should also make sure that the group you manage is fully informed about your 
company’s policies and procedures and the operation of the compliance function.  
This ensures that everyone within your group conducts themselves appropriately, and 
it should help discharge your control-person duties.

This also transmits to your group, your peers and the people to whom you report, 
whether higher-level management or the board, that you are setting and maintaining 
a tone and a culture of integrity.  You can do this formally as part of periodic training 
or through less formal means, such as communications within your group through 
e-mail, newsletters or highlighting this issue at meetings.

In the event that you become aware of a circumstance that you think may violate 
the FCPA and/or company policy, you should act to prevent or stop the conduct and  
confirm that the right legal and compliance professionals are aware of the issue.  
As described above, the law may treat you as having the equivalent of actual, direct 
knowledge of a bribe if you have turned a blind eye to a problem or set up a transaction  
to avoid learning of a problem.

If you face an ambiguous circumstance, you should raise the issue to legal and/
or compliance to confirm that they are aware of the issue and to obtain definitive  
guidance about the right way to proceed.

CONCLUSION

International business executives operating in jurisdictions or sectors prone to  
corruption face a brave new world of risk.  Anti-bribery enforcement programs in the 
U.S. and elsewhere are focusing on individuals as never before.  As with any other 
element of risk you face in the international business arena, the starting point is to  
understand the risk and then to build controls to monitor and eliminate the risk.   
Under the FCPA, the potential consequences have never been more serious.
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